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DISTRICT:: DHUBRI 

IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

HATSINGIMARI  

 

PRESENT: - SRI TARUN DEY, AJS 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M),  

HATSINGIMARI 

GR  NO. 458/09 

STATE OF ASSAM ............ AJBAHAR (Informant) 

-Versus- 

1. GAFFAR ALI 

2. ANAR KALI 

all of Vill:-Malakowa, P.S. Sukchar & Dist. SSM-MKCR... Accused 

persons 

 

U/Sec. 447/323/354/34 IPC 

COUNSELS: 

FOR the Prosecution: - Mr. A. Rezzak, Learned Addl.P.P.  

FOR the Accused: -  MR. L. Rahman, Learned Advocate 

 

EVIDENCE recorded on:    15.05.17, 03.06.17, 21.07.18, 05.12.18 

ARGUMENT heard on:       08.03.19 

JUDGMENT delivered on:   04.04.19 

 

J U D G M E N T 

 

1. The gist of the prosecution case, as reflected from the written ejahar of 

informant is that, on 18.06.09 at 2 PM, when the goat of informant was 

eating grass at his own land, Monibar Islam ran after the goat to the 

house of informant. Later, the accused Goffar Ali trespassed into his 

house in his absence and beat his wife by tattering her clothes and 
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caused grave injuries. When his wife raised hue and cry, the villagers 

assembled there and the accused persons fled away. Hence this case. 

 

2. On receipt of the ejahar, the officer in charge of Sukchar P.S. registered 

the case as P.S. case no. 81/09 u/s 447/325/34 IPC.  After completion of 

investigation, the police submitted charge sheet u/s 447/323/354/34 IPC 

against the accused persons listed above. This Court took cognizance on 

police report and issued summons to the accused persons. 

 

3. On appearance of the accused persons, the relevant copies were supplied 

to them and after hearing both sides, the particulars of offences u/s 

447/323/354/34 IPC had been read over and explained to the accused 

persons, to which they pleaded not guilty and claimed to be tried. 

 

4. The prosecution side examined 6(six) witnesses who were duly cross 

examined by the defence side. The accused persons have been examined 

u/s 313 CrPC and their statements have been recorded. They denied the 

allegations in same voice. I have heard argument forwarded by Ld. 

Counsels of both sides. 

 

POINTS FOR DETERMINATION 

 

After perusal of the Case Record, I have found the following points for 

determination: 

I) Whether the accused persons on 18.06.09 at 2 PM, trespassed 

into the land of the informant in furtherance of common 

intention? 

II) Whether the accused persons on the same date, time and 

place assaulted the wife of informant, namely Moriam Khatun, 

in furtherance of common intention? 

III) Whether the accused persons on the same date, time and 

place, assaulted the wife of the informant by tattering her 
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clothes, with intent to outrage her modesty, in furtherance of 

common intention? 

 

DISCUSSIONS, DECISION AND REASONS THEREOF 

 

5. To arrive at a judicious decision, I have carefully gone through the 

materials on record, including evidence recorded and in the light of 

arguments heard, appreciated the evidences  as follows: 

 

6. To decide the above points of determination, the Court has in its disposal 

the evidence of 6 witnesses, including the informant and the investigating 

officer. The P.W. 1 is the informant, the P.W. 2 is the wife of informant, 

i.e. the victim, the P.W. 3 and 4 are the villagers, the P.W. 5 is the 

investigating officer and the P.W. 6 is the medical officer. Let me look into 

the germane evidences. 

 

i) The P.W.1 Ajbahar Ali, being the informant, deposed that at the 

relevant date and time, when his goat was grassing near the land of the 

accused persons, the son of the accused persons Monirul ran after the 

goat to the house of informant. On that issue, there has been some drag 

and push between Monirul and her. Later, the accused Goffar and his wife 

Anarkali came and assaulted his wife. The accused Gaffar tore her 

wearing clothes. On arrival of neighbourers, they fled away. 

  

In his cross examination, he admitted that the accused persons also 

lodged a case against them out of the same occurrence. He was not at 

his house at the time of occurrence. So, he lodged ejahar after getting to 

know about occurrence from his wife. The defence suggested the witness 

denying all the allegation. 
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ii) The P.W. 2 Moriom Bibi, being wife of informant deposed that at the 

relevant time, when his goat was grassing near the land of the accused 

persons, the son of the accused persons Monirul ran after the goat to her 

house. On that issue, there has been some altercation took place 

between Monirul and her. Then accused Gaffar and Anarkali entered in to 

her house and assaulted her and make her fall on floor. Then accused 

pulled her to take her to his house. But when she raised hue and cry, the 

neighbourers rescued her. She got hurt on her shoulder.  

 

In his cross examination, she stated that the occurrence took place inside 

her house. The witness Abdul Karim resides two houses away from her 

house. There is house of Anwar between her house and house of witness 

Abdul Khalek. The defence suggested the witness by denying the 

allegations and also suggested that they have filed false case in order to 

escape the consequence of counter case, which the witness denied.  

 

iii) The P.W. 3 Abdul Khalek Seikh deposed that on the relevant day and 

time, Monirul chased away the goat of the informant and brought it to the 

house of the complainant. At the compound of the complainant, the 

accusd persons and wife of complainant started pulling goat between 

them. At that time, he reached the place of occurrence. Thereafter, he 

saw that the accused Gaffar and Anarkali assaulted the wife of ocmplaiant 

and gave fist blow on her and also dragged her holding her hair and also 

tore her clothes. Thereafter the accused persons left the place of 

occurrence. She got hurt on right shoulder and back. Thereafter she was 

taken to hospital. 

 

In his cross examination, he stated that he reached the place of 

occurrence with other enighbourers. But he did not remember the names 

of those other neighbourers. The defence suggested that he is cousin 

brother of the informant, which he denied. The defence also suggested 

the witness that he deposed falsely and that he did not see the 

occurrence, which the witness denied.   
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iv) The P.W. 4 Abdul Karim deposed that at the relevant day and time, 

Monirul chased away the goat of the informant. Thereafter Moriom Bibi 

roped the goat. At that time, Monirul came and assaulted her by giving 

fist and blow on her face and back. Thereafter, Gaffar Ali came and 

holding her shoulder, tore the blouse of the wife of complainant.  

 

v) The P.W. 5 SI Abdul Khaleq deposed that he investigated into the 

case. During investigation, he visited PO, recorded statements of 

witnesses, and sent the victim for medical examination. He exhibited the 

charge sheet as well. 

 

vi) The P.W. 6 Dr. Shah Alom deposed that on examination of victim 

Moriom Khatun he found tenderness over right shoulder joint, right 

scapular region and over right wrist without any swelling or restriction of 

any joint movement. It is opined that the injury is simple, caused by blunt 

object. He exhibited the medical report. In his cross examination, he 

admitted that the tenderness need not necessarily be fresh, it may be old.  

 

7. Let me start my appreciation from the evidence of the informant. 

According to the informant, he heard about the occurrence from his wife 

and then he lodged the ejahar as per version of his wife. The significant 

thing noticed in his evidence is that he implicates the accused Anarkali to 

have associated the occurrence with accused Gaffar Ali, but in his first 

statement in ejahar, he omitted the presence of Anarkali. This massive 

development in his evidence has raised question in his credibility at the 

very outset. It is believed that the victim is the best person to narrate any 

occurrence. In this case, the victim stated that accused Gaffar Ali and 

Anarkali assaulted her and make her fall on grounds. She stated this 

much only to narrate the occurrence. But, the informant being a learner 

of the occurrence from victim, has added that accused had tattered 

clothes of the victim. This has further makes his evidence doubtful. In the 

same tune with P.W. 1, the P.W. 3 also stated that the accused Gaffar 
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gave blow of fist to the victim, dragged her by pulling hair and also tore 

clothes. I find this much has not stated even by the victim herself. The 

victim only stated that she was beaten by the accused persons and made 

her fall on ground. This exaggeration has brought some smell of doubt in 

the credibility on the P.W. 3 as well. Moreover, the defence had 

suggested a link of the informant with the witness, saying that he is 

cousin of the informant, although he denied. The P.W. 4 has done further 

damage to the prosecution case. He added that Monirul had assaulted the 

victim first with fist and blows on her face and back. Then accused Gaffar 

hold her shoulders and tore her blouse. He has contradicted from all the 

others witnesses including victim. There is no smell of involvement of 

Monirul in the occurrence from the evidences so far. But he implicated 

Monirul behind the occurrence and also added that Gaffar tore his blouse. 

He cannot be relied to have seen more than the victim of the occurrence. 

So, this witness can never be relied to have seen the occurrence. In the 

statement u/s 313 CrPC, the accused persons stated that the witnesses 

are very much close to the informant and against them in village and so, 

they deposed falsely against them. The narration of the occurrence by the 

witnesses in different manner in their own style, makes my view hazy 

towards the occurrence. There is apparent embellishment and fabrication 

found in evidence of every witness. They are found so favourable to the 

victim that it ultimately raises doubt in their credibility. Even if it is 

presumed that the victim is telling truth, but her testimony is to be 

mandatorily supported by the other witnesses to the desirable extent. Let 

me move to the medical evidence. The medical evidence shows 

tenderness on shoulder of victim. Tenderness itself is not an injury. It is 

an indication of injury. When a patient expresses the medical officer that 

he has tenderness in some part of his body, the medical officer would 

write in his report accordingly. Since there is no visible injury found in the 

body of the victim, such tenderness as expressed to the medical officer is 

not believable.  
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8. The fundamental rule of criminal jurisprudence is that the prosecution has 

to prove the allegations beyond reasonable doubts. As such, doubtful 

evidence cannot be basis of holding someone guilty of any offence. When 

one witness is not believed in one aspect of any occurrence, he is not 

safe to be believed on the other aspect of the same occurrence. In order 

to determine existence of any fact, the Court is to look strong 

corroboration among witnesses, coupled with believable circumstances of 

the occurrences. When the witnesses of any occurrence are made to 

narrate the occurrence from their point of view, they would narrate the 

occurrence in such a manner that every part of statement must 

corroborate with each other. But when the witnesses go to depose 

tutored version and they have some possible reason to tell lie in favour of 

the prosecution, they must omit here and there or add here and there 

from the actual version tutored to them. Further when he is tested by 

cross examination, normally exaggerated or imaginary story comes out 

from the witness. In the case in hand, the witnesses supporting the victim 

and informant seem to be tutored and their testimony is found not 

reliable. 

 

9.  In the background of my above discussion, I have reached to a 

conclusion that the prosecution has failed to prove the allegations against 

the accused persons beyond reasonable doubts. Hence, the accused 

persons Gaffar Ali and Anarkali are acquitted of the charges and be set at 

liberty forthwith. 

 

10. The bail bonds shall remain in force for a period of 6 months. 

 

Judgment is pronounced in open Court and given under the hand and  

 seal of this Court on this the 4th day of April, 2019. 

 

       TARUN DEY 

     Sub-Divisional Judicial Magistrate(M) 

       Hatsingimari 



 STATE OF ASSAM VS. GAFFAR ALI AND ANR. 

 

8      GR 458/09 

 

Appendix 

Prosecution witnesses: 

1. P.W.1 – Ajbahar 

2. P.W. 2 Moriom Khatun 

3. P.W. 3 abdul Khalek Seikh 

4. P.W. 4 Abdul Karim 

5. P.W. 5 SI Abdul Khalek 

6. P.W. 6 Dr. Shah Alom 

 

Prosecution Exhibits: 

Ext.1. Bailbond 

Ext. 2 Charge sheet 

 

Defence witnesses: 

Nil 

Defence Exhibits: 

Nil 

 

 

TARUN DEY 

     Sub-Divisional Judicial Magistrate(M) 

       Hatsingimari 

 

 

 

 

 

 

 

 

 

 


